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OFFICE OF THE PRINCIPAL COMMISSIONER OF CUSTOMS, CUSTOMS HOUSE,
NEAR ALL INDIA RADIO, NAVRANGPURA, AHMEDABAD 38 OO 09

PHONE: (O79)2754 4630; FAX (O79)27542343; E-mail: cus-a hmd-ad i@eov. in

M/s Singhal lndustries Pvt. Ltd., having their registered office at Block No.
1547, Behind Mukat Pipes, Khatraj-Kalol Road, Moti Bhoyan, Gandhinagar, Gujara!
382721 (hereinafter referred to at the Noticee) are engaged in the import of various
input materials and are holding IEC No. 0807016519 for the same.

2. Whereas intelligence was developed by the Directorate of Revenue lntelligence,
Kolkata, (hereinafter referred to as DRI) to the effect that the Noticee had imported
various input materials without payment of duty of Customs under cover of a number of
Advance Authorizations issued by the Regional Directorate General of Foreign Trade
(hereinafter referred to as DGFT). While executing such imports, the Noticee availed
benefit of exemption extended by Notification No. 1B/201S-Cus dated 01-04-20'15, as
amended by the Customs Notification No. 7912017 dated 13-10-2017, and did not pay
the lntegrated Goods & Service Tax (IGST) component of Customs Duty levied under
Sub-section (7) of Section 3 of the Customs Tariff Act, 1975, on such input materials at
the time of import. However, such exemption was extended subject to condition that the
person willing to avail such benefit should comply with pre-import condition and the
finished goods should be subjected to physical exports only.

2.1 lntelligence developed by DRl, Kolkata, clearly indicated that though the Noticee
availed such exemption in respect of 09 (Nine) Advance Authorizations, but while going
through the process of such imports and corresponding exports towards discharge of
export obligation, they failed to comply with the pre-import condition, as stipulated under
the said Notification No. 79/2017-Cus dated 13-10-2017, that extended such conditional
exemption. Pre-import condition means that the goods should be imported prior to
commencement of export to enable the exporter to manufacture finished goods, which
could be subsequently exported under the said Advance Authorization for discharge of
Export Obligation.

2.2 Accordingly, a case was booked by DRI and investigation was initiated by way of
issuance of Summons under section '108 of the Customs Act, 1962. The Noticee was
summoned for production of documents in connection with such imports and also for
giving evidence. The first letter F.No.DR|/KZUICF(|NT-09)12018/4191 dated 23-07-
2018, was written to the Noticee drawing their attention to the fact that they had violated
the pre-import condition while causing imports under various Advance Authorizations. ln
response to the said letter the Noticee, vide their letter dated Nil, simply forwarded
some data in the prescribed format without any supporting evidence and denied
having violated the pre-import condition as alleged in the aforementioned letter.
Summons dated 05-09-2018 was issued to the Noticee directing them to appear before
the investigating authority for giving evidence and also to submit required records and
documents. However, the Noticee did not appear on the scheduled date and
instead sent a letter dated 24-'10-2018, clearly stating that they would not appear
in view of the fact that many importers have approached various High Courts
challenging the said notification.

2.3 For the purpose of determination of the actual liability of the Noticee, it was
extremely necessary to have the copies of the Advance Authorizations under which
such imports were made, copies of the Bills of Entry against which such exemption was
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availed and in particular the copies of the first Bill of Entry and first Shipping Bill under
respective Advance Authorization and particulars of Goods Receipt Notes (GRN), for
ascertainment of violation or otherwise of the respective Authorizations. However,
without showing any valid reason the Noticee did not submit such records and
documents even after lapse of more than two years and three months from the
date on which the matter was brought to their notice.

2.5 ln the meantime, another writ petition was filed by M/s. Vedanta Ltd. before the
High Court of Madras (Madurai Bench) on the same issue and challenging the said
conditions imposed vide Customs Notification No.79/2017 dated 1 3-10-20 17. The
Hon'ble Court vide its order dated 29-10-2018 dismissed the said WP and held that-

"A careful reading of the Foreign Trade policy indicates that the actual
user condition or physical export is imposed with an intention not to
allow diversion of imported raw materials to the local market apparently
on the prudence that allowing the same is fraught with revenue risks.
Post export AA can act as a conduit for substituting local raw materials
into manufacturing exporl goods and for diverting the imported inputs
in the local market and that rs sought to be negated by the flurry of the
notifications issued consequent to the implementation of GSL /t is
clearly the policy of the government and it is fhe same to all the tax
paying assesses/exporters of the same c/ass and not discriminatory."

It further held that-

"1 1. Even by not allowing exemption of IGST at the time of import, no
benefit in the AA scheme is altered by the Government, though
collateral cos(s gef fastened on the petitioner and the likes by way of
blockages in cash flow and atlendant interest liabilities. And clearly, it
is a matter of public policy. And rightly, the choice of policy is for the
decision maker, in fhrs case the Government, to make and not for the
Court. Nor has been estab/ished before this court that the decision
s uffe rs f ro m p e rvers ity, i rratio n al ity o r a rbitra ri ness. "

2.6 Therefore, the matter was put to rest and dispute, if any, about the authority of
the Government of lndia to issue such notification extending exemption subject to
compliance of certain conditions which was again given stamp of approval by the
judiciary. However, the Noticee did not submit any documents whatsoever, despite the
fact that they continued to avail such incorrect exemption, even after it was brought to
their attention and they had clear knowledge about the fact that such exemption was
being availed in violation of the condition of the subject notification. What is
pertinent to note is that even after such violations were brought to the notice of the
Noticge, instead of rectifying the same, they went on to avail such irregular benefit in
total disregard to the law of the land.

2.7 The Hon'ble High Court of Gujarat on 04-02-2019, passed an order in the WP
filed by various importers other than the Noticee and held that the pre-import and
physical export conditions are ultra-vires as the Foreign Trade Policy (2015-20), allows
export in anticipation of Authorization under Para 4.27 of the Policy. Another order was
passed by the Hon'ble High Court of Gujarat on '19-06-2019, in relation to the SCA No.
'16190 of 2018 filed by M/s Singhal lndustries Pvt Ltd. ln the said order, appeat was
allowed in favour of the Noticee for being similar to the other WPs disposed of earlier
vide order dated 04-02-2019. However, Surprisingly the Hon'ble High Court while
passing the said orders, conclusively and emphatically contended that the Government
did not bring any change in Para 4.27 of the Hand Book of Procedures. While the fact of

2

2.4 lt appears that the Noticee did not submit any documents/data, whatsoever, in
their attempt to stall the investigation. These documents were absolutely necessary
to conclusively determine whether or not there had been violation of the pre-
imporUphysical export condition in respect of a particular Advance Authorization. Such
deliberate withholding of records/documents exposes mens-rea of the Noticee
and suggestive of their non-cooperative attitude.



the matter is that specific provision under the said Para 4.27 was incorporated in the
form of inclusion of Para 4.27(d), which states that -

(d) Exporls/supplies made in anticipation of authorisation shall not be
eligible for inputs with pre.impod condition.

Therefore, whenever pre-import condition is applicable in respect of the goods to
be imported, the Advance Authorization holder does not have any liberty to export in
anticipation of Authorization. The moment input materials are subject to pre-import
condition, they become ineligible for export in anticipation of Authorization, by virtue of
the said provision of Para 4.27 (d).

2.8 ln view of the foregoing, the revenue decided to file an appeal against the said
order of the Hon'ble High Court of Gujarat daled 04-02-2019 before the Hon'ble Apex
Court of lndia. Hon'ble Supreme Court vide its order dated 23-09-2019, stayed the said
order of the High Court from operation and implementation. Therefore, the said
order of the High Court of Gujarat is no more operational and cannot be implemented.
Special Leave Petition (SLP) was also filed in assailing the order dated 1 9-06-2019,
before the Supreme Court and the Hon'ble Supreme Court vide order dated 12-03-
2021, stayed the said order dated 19-06-2019, too and tagged all such matters for
hearing.

2.9 ln the meantime, the Government of lndia vide notification No. 1/2019-Cus dated
11-01-2019, removed "pre-import and physical export" conditions from the parent
notification No. 1 B/201 S-Cus dated 01-04-2015 prospectively. Therefore, for the
intervening period between 13-10-2017 to 10-01-2019 [hereinafter referred to as
material periodl, all importers were duty bound to comply with the said "pre'import
and physical export" conditions for availing benefit of exemption of IGST.

3. Whereas, as the original order of the Hon'ble Gujarat High Court dated 04-02-
2019 was stayed by the Apex Court from operation and implementation, fresh
Summons dated 07-10-2020, was issued to the Noticee for submitting information and
records pertaining to their imports made during the material period. ln response to the
said Summons, the Noticee vide e-mail dated 13-10-2020, sought further time for 45
more days, even though more than two years and three months was over from the date
of first communication from DRl, Kolkata, seeking records and documents. As no
documents were submitted, another letter dated 16-10-2020, was issued to the Noticee
directing them to immediately submit soft copies of the required documents through e-
mails, and excusing them from physical appearance. lt was specifically pointed out
that such non-submission of documents would be viewed as withholding
information with intent to disrupt the ongoing investigation. Thereafter, the Noticee
started forwarding the desired documents in soft, through e-mails in phased manner.

3.1 Upon examination of the fresh data submitted by the Noticee and the supporting
documents as a whole, it was found that they imported various input materials during
the material period under cover of 09 (Nine) Advance Authorizations, and failed to
comply with the pre-import condition in respect of all 09 (Nine) Advance Authorizations,
still availing the benefit of exemption of IGST. Therefore, after taking into account
particulars of imports submitted by the Noticee previously and also details of further
imports, which were not disclosed earlier, it appears that the Noticee had
contravened the provision of pre-import condition in respect of total 09 (Nine) Advance
Authorizations, involving 14 (Fourteen) Bills of Entry, and incorrectly availed
exemption benefit for an amount of Rs 3, 23, 57, 1521-. ln case of all such 09 (Nine)
Advance Authorizations, as evident from Table-l below, export commenced much
before the commencement of import and/or they continued to import input materials
long after the export obligation was over which indicates that the Noticee used
domestically procured materials for manufacture of the export goods instead of duty-
free imported raw materials in outright infringement of the pre-import condition laid
down in the subject Customs Notification.

3.2 From the Table-1 below, which shows Advance Authorization No. & date of the
respective first Bill of Entry and first Shipping Bill, the data submitted by the Authorized



Representative of the Company, and the corresponding documents like original Bills of
Entry under which goods were imported, first Bill of Entry in respect of every Advance
Authorization and corresponding first Shipping Bill, it is seen that in respect of 08
(Eight)[Sr No. 1 to 8] Advance Authorizations, the goods were exported before the
commencement of imports. Therefore, it appears that for the manufacture of the export
goods under the subject Advance Authorizations, they used domestically procured
materials, thereby contravened the provision of pre-import condition and went on to
avail benefit of exemption. Therefore, in terms of explanation given at Para 9.2(i)
below, the Noticee failed to comply with the pre-import condition and therefore, was not
eligible for IGST exemption benefit.

Table-1

Advance Authorization specific No. & Date of the First Bill of Entry and First Shipping
Biil

Sr
No

AA No AA Date First BE
No

BE Date First SB
No

SB date

-483

-378
1 8101 39020 10-11-2016 6255290 05-05-2018 3308181 07 -01-2017
2 8101 38452 09-08-2016 4864636 19-01-201 I 3287 335 06-01-2017
3 810138566 30-08-2016 4379129 13-12-2017 2604339 03-12-2016 -37 5

4 810138565 4864636 -300
5

o

8

81 0140367 25-05-2017 6255290 05-05-2018 8631946 13-09-2017
810140454 08-06-2017 3666208 18-10-2017 6609166 08-06-2017 -132

01-12-2017 5678400 22-03-2018 1 841699 28-12-2017
81 0'1 40 346 24-05-2017 68S0 077 21-AA-2018 463487 4 04-05-2018 -48

9 810138591 01-09-2016 7637919 29-11-2016 3738423 28-01-?017 60

3.3 lt appears that in respect of the aforementioned 08 (Eight) Advance
Authorizations, the Noticee failed to use duty-free materials imported under the
respective Advance Authorizations for the purpose of manufacture of the finished
goods, which were exported towards discharge of export obligation. lt is also implied
that the duty-free goods subsequently imported could not have been used for the
specified purpose. Therefore, the Noticee failed to comply with the pre-import condition
in respect of all these Advance Authorizations.

3.4 ln case of the Advance Authorization mentioned at Sr No. 9 of Table-1 ,

examination of the pattern of imports reveals that out of the two basic raw materials,
Polypropylene & Polyethylene required for manufacture of the export goods, one item
was imported before the first export, whereas, other input material, which is a major
input, was subsequently imported. ln respect of Advance Authorization No. 810'13859'1,
while Low Density Polyethylene [LDPE] was first imported vide Bill of Entry No.
7637919, dated 29-1 1-2016, the other input material, i.e Polypropylene was imported
vide Bills of Entry Nos. 4864636 dated 19-01-2018, and 5321449 dated 22-02-2018
respectively, long after the commencement of export and even after completion of
entire export obligation. Table-2 below, which shows complete imports as well as
exports made against the subject Advance Authorization, reveals that the Noticee
imported LDPE first and once such import is over, they imported Polypropylene. From
the details of export, it can be seen that before the commencement of the import of
Polypropylene, entire export was completed, Therefore, it is implied that in case of the
subject Advance Authorizations, they could not utilize the duty-free materials imported
subsequently, for the purpose of manufacture of export goods and rather used
domestically or othenruise procured materials for production of export goods. Therefore,
in terms of explanation given at Para 9.2(iii) below, the Noticee failed to comply with the
pre-import condition and therefore, was not eligible for IGST exemption benefit.
Therefore, the Noticee grossly failed to follow the pre-import condition in respect of 09
(Nine) [Sr Nos. '1 to I of Table-1], and the demand is being raised in respect of the said
09 (Nine) Advance Authorizations mentioned at table-1 and only for the period between
13-10-2017 to 10-01-201 9.
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Table-2

Export vis-e-vis imports in respect of AA No. 810138591
dated 01-09-2016

Export

Sr
No SB no SB date otv

1 3738423 28-01-2017

2 3832 91 6 01-02-2017

J 4156469 16-02-2017 4460

4 20555

5 4335802 24-02-2017 2'1158

FOB Value
(Rs)

r 29,86,288

D28 14 6?5

ll4,58,562
f 26,86,687

29.22,643

t 26,53,741

Total
E

1,45,22,547

lmport

Sr
No

IGST Saved
BE Date Rs

1 7637919 29-11-2016 !0

Value (Rs)

L.

1,01,10,755
2 4864636 19-01-2018 r- 7,55,80'l n 38,97,790
3 f 5,93,861 r 30,47,793

Total ! 13 49 662 1,70,56,337

3.5 Apart from the violations discussed above, it is also seen that in respect of at
least 06 (Six) Advance Authorizations [serial Number 1 to 5 & 9] out of the defaulted
09 (Nine) Authorizations under dispute, the Noticee imported most of the input materials
after completion of the entire exports. The following Table-3A to Table-3F, depicts
details of exports vis-d-vis imports made by the Noticee in respect of individual Advance
Authorization as mentioned in the respective Table. It can be seen that even after the
last export was made, the Noticee continued to import materials under the same
Authorization. lt is but natural, that such imported duty-free goods could not have been
used for the specified purpose of manufacturing export goods to be exported towards
discharge of export obligation of the subject Advance Authorization. This led to
contravention of pre-import condition too. ln the following Tables, gist of exports are
given which would give us a picture of the commencement of first and last exports. At
the same time, it also shows the portion of imports made after the last export was
made.

Table-3A

AA No. 8't 0139020 dated 10-11-2016 imports vis-a-vis export

Export
Sr
No

3308181
07-01-

2017

3307210
07-01-

2017

aty (Kss) Cumulative Qty (Kgs)

1 15039 15039

2 15039 30078

ao 9045556

20 3180069

03-10-
2017

28-02-
2018

7007 147 321

154691

lmport
Sr
No BE Date

IGST
Saved

IGST AV (Rs)

5

20148

4221977 18-02-2017

21-12-2017 tt toz

BE No

lllrzoorza I

lt----11;olrt

lF-,.-

)fnzw4e-ll zrn -:o1B)

SB No SB Date

7370

fl ". 
*o



6255290
05-05-

2018 37 142311 19062000

Table-3B

AA No. 810138452 dated 09-08-2016 imports vis-a-vis export
Export

Sr
No SB Date

06-01-
2017

3750910
29-01-

2017

3864759
03-02-

2017

Cumulative Oty (Kgs)

17359 17359

18029 35388

8925 44313

1

2

3

lmport

Sr
No

BE No BE Date

1 4864636
19-01-

2018 773578

IGST AV (Rs)

3989468

Table-3C

AA No. 810138566 dated 30-08-2016 imports vis-a-vis export
Export

Sr
No SB No Qty (Kgs) Cumulative Qty (Kgs)

1 2604339
03-12-

2016 10253 10253

2 3908671
06-02-

2017 12811 23064

8459684 9182 983637

58 8498669
07 -09-

2017 19849 1003486

lmport

Table-3D

AA No.810138565 dated 30-08-2016 imports vis-e-vis export
Export

Sr
No SB No SB Oate Oty (Kgs) Cumulative Oty (Kgs)

20450

41223

1

25-03-
2017 24450

2 aroT 0n.)
08-04-

2017

6

Sr
No

BE No BE Date
IGST

Saved
Rs

4379129
13-12-

2017 2903 585

IGST AV (Rs)

1 1497 4267

2 4507211
21-12-

2017 3680035 18978548

3 4665593

466s594

532't 449

03-01-
2018 725980 37 44000

4
03-01-

2018 725980 3744000

4756552 24411353

(Rs)

SB No Oty (Kgs)

IGST
Saved
(Rs)

57
31-08-

2017

5
22-02-

2018

I t" o","

4984478

20773



I 7211035
07 -07-

2017 20852
24-08-

2017 950810 8226065 193907

lmport

Sr
No

BE No BE Date
IGST

Saved IGST AV (Rs)
Rs

2266390 116881484864636

AA No.810138591 dated 01-09-2016 imports vis-a-vis export
Export

Sr
No

SB No SB Date Qty (Kss) Cumulative Qty
(Kss)

1 28-01-2017 21261

20148, 3832 91 6 41409

4335802 24-02-2017 21158 87 582
6 1740124 21-12-2017 21't62 108744

Table-3E

Table-3F

AA No.810140367 dated 25-05-2017 imports vis-a-vis
export
Export

Sr
No SB No SB Oate

13-09-2017

Qtv
(Kqs)

Cumulative
Qty (Kqs)

1 8582 8582
2 16-09-2017 20781 29363

34 3490761 131240 951238
35 3724668 24-03-2018 4900 0 '1000238

lmport

Sr
No BE No

IGST
Saved
(Rs)

IGST AV
(Rs)

05-05-2018 541659 2779875
2 6901239 21-06-2018 5742683 29472327

11-10-2018 888804
888804

4561480
4 8412039 11-10-2018 456 1480

3.6 Therefore, the Noticee has violated the pre-import condition for the reasons
discussed at length in Para 3.1 to 3.6 above in respect of 09 (Nine) Advance
Authorizations. Collective amount of incorrectly availed IGST exemption by the Noticee
stands at Rs.3,23,57,152l-. Port specific, Advance Authorization specific and Bills of
Entry specific details of imports made in violation of these Advance Authorizations are
shown below involving IGST amount of Rs.3,23,57,152/- which is recoverable from
the Noticee as a whole. However, the present Notice is being issued demanding

lmport

Sr
No

BE No BE Date
IGST

Saved
(Rs)

IGST AV (Rs)

3897790
3047793

1 't 9-01-20 t 8 7 5580'1

2 22-02-2018 593861

184399

1

It 1e{T:lll zora I

)l 01-oz-201L

lIt 864ffi61
I s321449

8703039

14-03-2018

BE Date

1

3

l
l

8631946

16255290

8412644



Duty in respect of Ports mentioned at Sr Nos. 1 & 2 of Table-4 below involving 11

Bills of Entry mentioned against the said ports in Table-6 [Sr No. 1 to 11] below
and collective amount of Duty demanded for the purpose of the present Notice
stands at Rs 2, 97, 38, 003/-.

Table4
Port specific IGST Value and IGST saved amount

Sr
No

Po rt IGST AV (Rs) IGST Amount
Saved (Rs)

lmports made through the ports within iurisdiction of
Commissioner of Customs Ahmedabad

1 Hazta 16,03,81,859 ! 2,88,68,735
2 ICD Sabarmati t 48,29 270 18,69,268

Total tr
16 52,11 129 i2 97,38,0 03

lmports made through the ports within jurisdiction of
Commissioner of Customs, Mundra

3 Mundra f '1,45,50,828 tr 26,19, 149

Grand Total
!

17 ,97 ,6',t,957 1 3,23,57,152

Sr
No

Port AA No AA Date
IGST Value

(Rs)

1

Hazta

810138452 09-08-2016 42 97 ,654
810138565 30-08-2016 t'1,25 91,058

8101 38566 30-08-20'16 I 7,10,67,408

810138591 01-09-2016 L 74,98, 1 ',l9

a281 01 39020 06,34,615
810140346 D 93,79 996

. 7,73,578
2 ri 22,66,390

3

4

5

7

1 ,27 ,92,133
13,49,662

.37,14,231
r 16,88,399

810140367 25-05-2017 tr 3,49,13,008

2 68 7358 Total
D

'16,03,81,859

810141447 01-12-2017
1 ICD

Sabarmati
08-06-2017

Total

124,A2,863 4,46.915
23,46,407 4,22,353

!48 29,270 - 8,69,268

1

2 l\,/lu nd ra

81 01 40367 25-05-2017 98 75 603

810141447 01-12-2017 t 46 75 225
Total tl 1 50,828

. 17 ,77 ,609
t 8,41,541

'I 26,19,149

Grand Total D

17,97,61,957
tr

3,23,57,152

Port s ecific Advance Authorization s cific Value and IGST Amount Saved

Table-6

Advance Authorization specific Value and IGST Amount Saved

8

AA No AA
date

IGST Assessable
Value Rs

09-08-2016 | 42,97 ,654
30-08-2010 I I ',t ,25,91,058
30-08-2016 7, 10,67,408

IGST Saved
Amount Rs

7,73,578
22,06,390

1 ,27 ,92,133
( 13,49,662

1 810138452
2 810138565

3 810138566
4 810138591

810139020
01-09-2016 t- 74,98,1 19

5 10-11-zUA t] 2,06,34,615 i t 37 ,14,231

Table-5

IGST
Amount

Saved (Rs)

10-11-2016
6 24-05-2017

, 62,84.342
tr

81 0140454

Sr
No



7 8'l 0'140367 4,47,88,612 L' 80,6',I,95025-05-2017
8 08-06-2017 t 23,46,407 E 4,22,353
I o't-12-2017 u 71,58,088 ! 12,88,456

E 17,97,51,957 a 3,23,57 ,'152Grand Total

6 810140346 24-05-2017 70 004 r 16,88,399f93

Table-7
Bills of Entry specific Value and IGST Amount Saved

Sr
No.

Po rt BE
no.

BE
date Value (Rs)

IGST
Amount

Sav ed Rs

4379129 13-12-2017 f 1,61,31 029 i_ 29 03 585

450721'l 21-12-2017 IZ 04,44,641 L 36,80 035

03-01-201 I 40,33,224 t 7 ,25 980
4665594 03-01-2018 40,33,224 7 .25,980
4864636 19-0 1-2018 r- 2.10,87.606 27 0< 769

5321449 22-02-2018 a2 97 24 c to c 53,50,413
62 55290 05-05-2018 Lr 2,36 43 829 . 42,55 889

6890 077 21-06-2018 o'l 79 996

690'1239 21-06-2018 tr3 19,03 794 . 57 ,42 683

!
16,03,81 ,859Total 2,88,68 735

1

Hazira

2

3

4

5

6

7

I
9

10 8610200 25-10-2018 t 24,82,863 446 915

11
ICD

Sabarmati 3666208 18-10-2017 | 23,46,407 | 4,22,353
Total r48 29 270 a8 69 269

12 5678400 22-03-2018 ' 46,7 5,225 8.41,541
8412039 11-10-2018 49,37 ,802 I88,804
84'12644 11-10-2018 49 37 842 ' 8,88 804

Total !1 5 50,8 28 f 26,'t 9,149

13

14

Grand Total !
'17,97,61 ,957 3,23,57,152

3.7 From the records and documents submitted by the Noticee, it appears that they
have grossly failed to comply with the pre-import condition laid down in the amended
Policy as well as the amended Customs Notification. lt is also an admitted fact that the
Noticee while importing such goods availing the benefit of exemption from payment of
IGST, had the knowledge that considerable quantity of export was already made, by
manufacturing export goods out of input materials procured from the domestic market or
otherwise. They knew it well that it was not practicable and possible for them to
follow pre-import condition in respect of the said Advance Authorizations, as
export already commenced and in the manufacture of the export goods, they
could not use the duty-free materials imported under the subject Advance
Authorization. lt was also in their knowledge that Para 4.03 of the Foreign Trade Policy
(2015-20), demands physical incorporation of duty{ree imported materials in the export
goods, when such materials are subjected to pre-import condition. Yet they went on to
import such goods availing full benefit of exemption. This was a deliberate act on the
part of the Noticee.

3.8 lt is also a fact on record that the Noticee did not inform the Customs
Authority about the fact of not following such pre-import condition in respect of
the impugned Advance Authorizations, against which they were claiming
exemption. ln the regime of self-assessment, it was their duty to claim such exemption
only if they were entitled to the same. However, the Noticee did not hesitate to
suppress the fact of not following pre-import condition from the Customs Authority
and by taking advantage of the prevalent law of self-assessment in force, which was
introduced as a part of trade facilitation, went on to avail the inadmissible benefit of
such exemption.

I 81o14o4s4 ll

181014144d1----lt--------tt

1 6,88,399

L-_1qp!!9i-



3.9 From the discussions, it appears that the Noticee, despite being asked to submit
details of imports and corresponding exports with valid documents in support of such
imporUexport, did not submit anything and left no stone unturned to thwart the process
of investigation. They made every attempt to withhold the information, so that their
actual Iiability could not be ascertained. They kept on delaying the process of
submission of documents before the investigating authority with the mala-fide intent of
evading Customs duty in the form of IGST. They deliberately refrained from appearing
before the investigating authority and refused to give evidence. Such omission and/or
commission on the part of the Noticee are clearly indicative of their non-cooperative
attitude and their deliberate attempt to suppress the fact and records from the
investigation.

3.10 Thus, from the facts of the case and the statement recorded by the Authorized
Representative of the Noticee it appears that -

a. ln case of 08 (Eight) Authorization [Serial No. 1 to 8 of Table-1], they started
exporting finished goods even before the imports were commenced. Therefore,
such input materials despite being covered by the respective Advance
Authorization and absolutely necessary for the purpose of manufacture of the
export goods, have not been used for the specified purpose.

b. ln case of 01 (One) Advance Authorization, only one input material required for
the purpose of manufacture of the finished goods, was imported prior to the
commencement of export while the other input was imported subsequent to
commencement of export contravenrng the condition of pre-import.

c. ln addition to the violations as above, in respect of 06 (Six) Advance
Authorizations [serial Number 1 to 5 & 9] the Noticee continued to import Duty-
free materials even after completion of export obligation period of the respective
Advance Authorization. Such input materials could not have gone into the
production of the goods to be exported for discharge of EO of the said Advance
Authorizations.

e. Significant quantity of the duty-free imported materials was used to manufacture
goods, which were sold in the domestic market, i.e not used for manufacture of
export goods;

f. They could not comply with the pre-import condition imposed by virtue of
Notification No.79/2017-Cus dated 13-10-2017, but still availed benefit of
exemption of IGST, in violation of the condition of the said Notification.

g. The Noticee did not co-operate with the investigation, in as much as despite
being asked to furnish details of all the imports and exports corresponding to all
the Advance Authorizations issued to them, they failed to furnish documents in
respect of the subject Advance Authorizations. This further indicates their intent
to suppress the materials facts hindering in completion of the investigation.

LEGAL PROVISIONS

4. Following provisions of law, which are relevant, have been reproduced under for
ease of reference:

l0

d. Considerable quantity of materials exported under the impugned Advance
Authorizations were manufactured out of input materials procured from the
domestic market or otherwise;

(Copies of 09 Advance Authorizations are attached as RUD-l;
Copies of the first Bills of Entry in respect of 09 Advance Authorizations are
attached as RUD-2;
Copies of the first SB in respect of all AAs are annexed as RUD-3;
Copies of 1't Nos. Bills of Entry are annexed as RUD-4)



a) Para 4.03 of the Foreiqn Trade Policv Q015-20i

An Advance Authorisation is lssued to allow duty free import of inputs, which are
physically incorporated in export product (making normal allowance for wastage). ln
addition, fuel, oil, energy, catalysts which are consumed/ utilised to obtain export
product, may also be allowed DGFT, by means of Public Notice, may exclude any
product(s) from purview of Advance Authorisation.

b) Para 4.05 of the Foreiqn Trade Policv (2015-20t

c) Para 4.13 Foreiqnftade Policy (2015-20)t

4.13 Pre-impoft condition in certain cases-

0 DGFT may, by Notification, impose pre-import condition for inputs under this
Chapter.

(iii) lmport of drugs from unregistered sources shall have pre-imporl condition

lmports under Advance Authorisation are exempted from payment of Basic Cusfoms
Duty, Additional Customs Duty, Education Cess, Anti-dumping Duty, Countervailing
Duty, Safeguard Duty, Transition Product Specific Safeguard Duty, wherever
applicable. lmport against suppiles covered under paragraph 7.02 (c), (d) and (g) of
FTP will not be exempted from payment of applicable Anti-dumping Duty,
Countervailing Duty, Safeguard Duty and Transition Product Specific Safeguard Duty, if
any. However, imports under Advance Authorisation for physical expotts are also
exempt from whole of the integrated tax and Compensation Cess leviable under sub-
section (7) and sub-section (9) respectively, of section 3 of the Cusfoms Taiff Act, 1975
(51 of 1975), as may be provided in the notification lssued by Department of Revenue,
and such imports shall be subject to pre-imporl condition. lmpofts against Advance
Authorisations for physical exports are exempted from lntegrated Tax and
Compensation Cess uplo 31 .03.2018 only.

e) Para 9.20 Foreiqn Trade Polic v (2015-20:-

"Export" is as defined in FT (D&R) Act, 1992, as amended from time to time

0 Para 4.27 of Fore n Trade Polic

Expotts/Supplies in anticipation or subsequenf fo lssue of an Authorisation.

II

4.05 Eligible Applicant / Export / Supply
(a) Advance Authorisation can be issued either to a manufacturer exporter or merchant
exporter tied to supporting manufacturer.
(b) Advance Authorisation for pharmaceutical products manufactured through Non-
lnfringing (Nl) process (as indicated in paragraph 4.18 of Handbook of Procedures)
shall be issued fo manufacturer exporter only.
(c) Advance Authoisation shall be issued for:

(i) Physical export (including expotl to SEZ);
(ii) lntermediate supply; and/or
(iii) Supply of goods to the categories mentioned in paragraph 7.02 (b), (c), (e),

(t), (g) and (h) of this FTP.
(iv) Supply of 'stores' on board of foreign going vessel / aircraft, subject to
condition that there ls speclflc Standard lnput Output Norms in respect of item
supplied.

(ii) lmport items subject to pre-impoft condition are listed in Appendix 4-J or will be
as indicated in Standard lnput Output Norms (SION).

d) Para 4.14 Foreiqn Trade Policv (2015-20):-

4.14 Details of Duties exempted-



(a) Exports / supplies made from the date of EDI generated file number for an Advance
Authoisation, may be accepted towards discharge of EO. Shipping/Supply document(s)
should be endorsed with File Number or Authorisation Number to establish co-relation
of exports / supplies with Authorisation issued. Export/supply document(s) should also
contain details of exempted materials/inputs consumed.

(b) lf application is approved, authorisation shall be issued based on input / output
norms in force on the date of receipt of application by Regional Authority. lf in the
intervening period (i.e. from date of filing of application and date of issue of
authorisation) the norms get changed, the authorization will be lssued rn proportion to
provisional exports / supplies already made tiil any amendment in norms is notified. For
remaining exports, Policy / Procedures in force on date of issue of authoisation shall be
applicable.

(c) The export of SCOMET items shall not be permitted against an Authorisation until
and unless the requisite SCOMET Authorisation is obtained by the applicant.

(d) Exporls/supplies made in anticipation of authorisation shall not be eligible for inputs
with pre-impoft condition.

d Section 2(e) of the Foreign Trade (DR) Act, 1992:-

(e) "import" and 'export" means respectively bringing into, or taking out of, lndia any
goods by land, sea or air;

h) N otifi c ati o n N o.33/201 5-2020 N ew Delhi. Dated: 13 October. 2017

Subject: Amendments in Foreign Trade Policy 2015-20 -reg

S.O. (E): ln exercise of powers conferred by Secflon 5 ot FT (D&R) Act, 1992, read with
paragraph 1.02 of the Foreign Trade Policy, 2015-2020, as amended from time to time,
the Central Govemment hereby makes following amendments in Foreign Trade Policy
2015-20. 1. Para 4.14 is amended to read as under: "4.14: Details of Duties exempted
lmports under Advance Authoisation are exempted from payment of Basic Custorns
Duty, Additional Customs Duty, Education Cess, Anti-dumping Duty, Countervailing
Duty, Safeguard Duty, Transition Product Spec/ic Safeguard Duty, wherever
applicable. lmporl against supp/les covered under paragraph 7.02 (c), (d) and (g) ot
FTP will not be exempted from payment of applicable Anti-dumping Duty,
Countervailing Duty, Safeguard Duty and Transition Product Specific Safeguard Duty, if
any. However, imports under Advance Authorization for physical exports are also
exempt from whole of the integrated tax and Compensation Cess leviable under sub-
section (7) and sub-section (9) respectively, of section 3 of the Cusloms Tariff Act, 1975
(51 of 1975), as may be provided in the notification issued by Depaftment of Revenue,
and such impofts shall be subject to pre-impoft condition."

i) NOTIF|CAT|ON NO.31 RE-2O|g/ 2OO9-2014 dated 1"t Auqust.2Ol3

ln exercise of powers confened by Section 5 of the Foreign Trade
(Development & Regulation) Act, 1992 (No.22 of 1992) read with paragraph 1.2 of
the Foreign Trade Policy, 2009-2014, the Central Govemment hereby notifies the
following amendments in the Foreign Trade Policy (FTP) 2009-2014.

2. After para 4.1 .14 of FTP a new para 4,1.15 is inserted.
"4.1 15 Wherever SION permits use of either (a) a generic input or (b) altemative
inputs, unless the name of the specific input(s) [which has (have) been used in
manufacturing the expott productl gets indicated / endorsed in the relevant
shipping bill and these inputs, so endorsed, match the desciption in the relevant
bill of entry, the concemed Authoisation will not be redeemed. ln other words, the
name/description of the input used (or to be used) in the Authoisation must match
exactly the name/description endorsed in the shipping bill. At the time of
discharge of expott obligation (EODC) or at the time of redemption, RA shall allow
only those inputs which have been specifically indicated in the shipping bill."
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3. Para 4.2.3 of FTP is being amended by adding the phrase "4.1.14 and
4.1 .1 5" in place of "and 4.1 .14". The amended para would be as under:
"Provisions of paragraphs 4.1.11, 4.1 .12, 4.1.13, 4.1 .14 and 4.1.15 of FTP shall be
applicable for DFIA holder,"

4. Effect of this Notification: lnputs actually used in manufacture of the export
product should only be imported under the authoisation. Similaty inputs actually
imported must be used in the export product. This has to be established in respect
of every Advance Authoisation / DFIA.

Policv Circular No.03 (RE-2013y2009-2014 Dated 2nd Ausust, 2013

Subject: Withdrawal of Policy Circular No.30 dated 10.10.2005 on lmporlability of
Altemative inputs allowed as per S/ON.

Notification No.31 has been issued on 1st August, 2013 which stipulates "inputs
actually used in manufacture of the exporl product should only be imported under
the authoisation. Similarly inputs actually imported must be used in the expoft
product." Accordingly, the earlier Policy Circular No.30 dated 10.10.2005 becomes
infructuous and hence stands withdrawn.

2. This is to reiterate that duty free impoft of inputs under Duty Exemption/Remission
.lchemes under Chapter-4 of FTP shall be guided by the Notification No 37 lssued
on 1.8.2013. Hence any clarification or notification or communication issued by this
Directorate on this matter which may be repugnant to this Notification shall be
deemed to have been superseded to the extent of such repugnancy.

k) Notification No.- 18/2015 - Customs Dated: 01-04-2015-

G.S.R. 254 (E).- ln exercise of the powers conferred by sub-section (1) of section 25 of
the Customs Act, 1962 (52 of 1962), the Central Government, being satisfied that it is
necessary in the public interest so fo do, hereby exempts materials imporled into lndia
against a valid Advance Authorisation issued by the Regional Authoity in terms
of paragraph 4.03 of the Foreign Trade Policy (hereinafter referred to as the said
authorisation) from the whole of the duty of customs leviable thereon which is specified
in the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) and from the whole of
the additional duty, safeguard duty, transitional product specific safeguard duty and
anti-dumping duty leviable thereon, respectively, under sections 3, 88, 8C and gA of the
sard Customs Tariff Act, subject to the following conditions, namely :-

(i) that the said authorisation is produced before the proper officer of customs at
the time of clearance for debit;

(ii) that the said authorisation bears,-

(a) the name and address of the importer and the supporting manufacturer ln cases
where the authorisation has been lssued fo a merchant expofter; and

(b) the shipping bill number(s) and date(s) and description, quantity and value of
exports of the resultant product rn cases where imporl takes place after fulfillment of
export obligation; or

(c) the description and other specifications where applicable of the impofted materials
and the description, quantity and value of exports of the resultant product rn cases
where import takes place before fulfillment of expod obligation;

(iii) that the mateials impofted conespond to the description and other
specifications where applicable mentioned in the authorisation and are in terms of
para 4.12 of the Foreign Trade Policy and the value and quantity thereof are within the
limits specified in the said authoisation;

l3
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(iv) that in respect of impofts made before the discharge of expoft obligation in full,
the importer at the time of clearance of the imported materials execules a bond with
such surety or security and in such form and for such sum as may be specified by the
Deputy Commissioner of Cusfoms or Asslsfanl Commissioner of Customs, as the case
may be, binding himself to pay on demand an amount equal to the duty leviable, but for
the exemption contained herein, on the imporled mateials in respect of which the
conditions specified in this notification are not complied with, together with interest at
the rate of fifteen percent per annum from the date of clearance of the said materials;

(v) that in respect of imporls made after the discharge of export obligation in full, if
facility under rule 18 (rebate of duty paid on mateials used in the manufacture of
resultant product) or sub-rule (2) of rule 19 of the Central Excise Rules, 2002 or of
CENVAT Credit under CENVAT Credit Rules, 2004 has been availed, then the impofter
shall, at the time of clearance of the impofied mateials fumish a bond to the Deputy
Commissioner of Customs or Assistant Commissioner of Cusfoms, as fhe case may be,
binding himself, to use the imported materials in his factory or in the factory of his
supporting manufacturer for the manufacture of dutiable goods and to submit a
ceftificate, from the jurisdictional Central Excise officer or from a specified chartered
accountant within six months from the date of clearance of the said materials, that the
impofted materials have been so used:

Provided that if the importer pays additional duty of custorns leviable on the imporled
materids but for the exemption contained herein, then the impofted materials may be
cleared without furnishing a bond specified in this condition and the additional duty of
cusrorns so paid shall be eligible for availing CENVAT Credit under the CENVAT Credit
Rules, 2004;

(v0 that in respect of impofts made after the discharge of export obligation in full,
and if facility under rule 18 (rebate of duty paid on materials used in the manufacture of
resultant product) or sub-rule (2) of rule 19 of the Central Excise Rules, 2002 or of
CENVAT credit under CENVAT Credit Rules, 2004 has not been availed and the
impoier furnishes proof to this effect to the satisfaction of the Deputy Commissioner of
Cusfoms or the Asslsla nt Commissioner of Customs as fhe case may be, then the
imported mateials may be cleared without furnishing a bond specified in condition (v);

(vii) that the impofts and exporTs are undeftaken through the seaports, airports or
through the inland container depots or through the land custorns stations as mentioned
in the Table 2 annexed to the Notification No.16/ 201 5- Customs dated 01 .04.201 5 or a
Specla/ Economic Zone notified under section 4 of the Specla/ Economic Zones Act,
2005 (28 of 2005):
Provided that the Commissioner of Customs may, by special order or a public notice
and subject to such conditions as may be specified by him, permit impoft and expod
through any other sea-port, airport, inland container depot or through a land customs
station within his jurisdiction;

(viii) that the export obligation as specified in the said authorisation (both in value
and quantity terms) is discharged within the peiod specified in the said authorisation or
within such extended period as may be granted by the Regional Authority by expofting
resultant products, manufactured in lndia which are specified in the said authoisation:

Provided that an Advance lntermediate authoisation holder shall discharge export
obligation by supplying the resultant products to exporter in terms of paragraph 4.05 (c)
(ii) of the Foreign Trade Policy:

(ix) that the impofter produces evidence of discharge of expoti obligation to the
satisfaction of the Deputy Commissioner of Customs or Asslslan, Commissioner of
Cusfoms, as lhe case may be, within a peiod of sixty days of the expiry of period
allowed for fulfillment of export obligation, or within such extended period as the said
Deputy Commissioner of Cusfoms or Asslstanf Commissioner of Customs, as lhe case
may be, may allow;
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(x) that the said authoisation shall not be transferred and the said materials shall
not be transferred or sold;

Provided that the said materials may be transferred to a job worker for processing
subject to complying with the conditions specified in the relevant Central Excise
notifications permitting transfer of mateials for job work:

Provided further that, no such transfer for purposes oflob work shall be effected to the
units located in areas eligible for area based exemptions from the levy of excise duty in
terms of notification Nos. 3A1999-Central Excise dated 08.07.1999, 33/1999-Central
Excise dated 08.07.1999,39/2001- Central Excise dated 31 .07.2001 , 56/2002- Central
Excise dated 1 4. 1 1 .2002, 57/2002- Central Excise dated 1 4. 1 1 .2002, 49/2003- Central
Excise dated 10.06.2003, 50/2003- Central Excise dated 10.06.2003, 56/2003- Central
Excise dated 25.06.2003, 71/03- Central Excise dated 09.09.2003, 8/2004- Central
Excise dated 21.01 .2004 and 20/2007- Central Excise dated 25.04.2007;

(x0 that in relation to the said authoisation lssued fo a merchant exporter, any
bond required to be executed by the importer in terms of this notification shall be
executed jointly by the merchant exporTer and the suppoiling manufacturer binding
themselves jointly and severally to comply with the conditions specified in this
notification.

t) Notification No.- 79/2017 - Customs, Dated: 13-10-2017-

Central Govemment, on being satlsfled that it is necessary in the public rnterest so lo
do, made the following fudher amendments in each of the notifications of the
Government of lndia in the Ministry of Finance (Depaftment of Revenue), specified in
column (2) of the Table below, in the manner as specified in the corresponding entry in
column (3) of the said Table:-

-: Table:-
5.
No

Notification
number and
date

Amendments

(1) (2) (s)
1 16/201 5-

Customs, dated
the 1 st April,
2015 [vide
number G.S.R.
252(E), dated
the 1 st April,
20151

ln the said notification,- (a) in the opening
paragraph, after clause (ii), the following shall be
inserted, namely:- "(iii) the whole of integrated tax
and the goods and services tax compensation cess
leviable thereon under sub-section (7) and sub-
section (9) of section 3 of the said Customs Tariff
Act: Provided that the exemption from integrated tax
and the goods and serylces tax compensation cess
shall be available up to the 31st March, 2018.'; (b)
in the Explanation C (ll), for the words "However,
the following categories of supplies, shall also be
counted towards fulfilment of expoft obligation:", the
words "However, in authorisations where exemption
from integrated tax and goods and seNice tax
compensation cess ls not availed, the following
categories of supplies, sha// a/so be counted
towards fulfilment of export obligation:" shall be
substituted.

18/201 5-
Customs, dated
the 1 st April,
2015 [vide
number G.S.R.
254 (E), dated
the 1 st April,
20151

ln the said notification, in the opening paragraph,-
(a) for the words, brackets, figures and letters "from
the whole of the additional duty leviable thereon
under sub- 2 sections (1), (3) and (5) of section 3,

safeguard duty leviable thereon under section 88
and anti-dumping duty leviable thereon under
section 9A", the words, brackets, figures and letters
"from the whole of the additional duty leviable
thereon under sub-sections (1), (3) and (5) of
section 3, integrated tax leviable thereon under sub-
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section (7) of section 3, goods and services tax
compensation cess leviable thereon under sub-
section (9) of section 3, safeguard duty leviable
thereon under section 88, countervailing duty
leviable thereon under section 9 and anti-dumping
duty leviable thereon under section 9A" shall be
substituted;

(b) in condition (viii), after the proviso, the following
proviso shall be insefted, namely:-

"Provided fufther that notwithstanding anything
contained hereinabove for the said authorisations
where the exemption from integrated tax and the
goods and serylces tax compensation cess leviable
thereon under sub-section (7) and sub-section (9) of
section 3 of the sard Cusfoms Tariff Act, has
been availed, the export obligation shall be
fulfilled by physical exports only;";

(c) after condition (xi), the following conditions shall
be inserted, namely :-

"(xii) that the exemption from integrated tax and the
goods and services tax compensation cess leviable
thereon under sub-section (7) and sub-section (9) of
section 3 of the said Cusfoms Tariff Act shall be
subject to pre-import condition;

(xiii) that the exemption from integrated tax and the
goods and services tax compensation cess leviable
thereon under sub-section (7) and sub-section (9) of
section 3 of the said Customs Tariff Act shall be
available 2018.".to the 31st March

m) Section 17 (1) of the Customs Act. 1962 reads as:-

/SECflON 77. Assessment of duty. - (1) An impofter entering any imported
goods under section 46, or an exporler enteing any expori goods under section
50, shall, save as otherwise provided in section 85, se/f-assess the duty, if any,
leviable on such goods.

(2) The proper officer may verify the entries made under section 46 or section 50
and the se/f-assessme nt of goods referred to in sub-section (1 ) and for this
purpose, examine or test any imported goods or export goods or such part
thereof as may be necessary.

Provided that the selection of cases for verification shall primarily be on the basis
of risk evaluation through appropriate selection criteria.

(3) For the puiooses of verification under sub-section (2), the proper officer may
require the impofter, exporler or any other person to produce any document or
information, whereby the duty leviable on the impofted goods or exporf goods, as
the case may be, can be ascertained and thereupon, the importer, expofter or
such other person shall produce such document or fumish such information.

(5) Where any re-assessment done under sub-section (4) is contrary to the self-
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(4) Where it is found on veification, examination or testing of the goods or
otherwise that the se/f- assessme nt is not done conectly, the proper officer may,
without prejudice to any other action which may be taken under this Act, re-
assess fhe duty leviable on such goods.



assessrnenf done by the importer or exporter and in cases other than those
where the importer or exporter, as lhe case may be, confirms his acceptance of
the said re- assess/nen t in witing, the proper officer shall pass a speakrng order
on the re-assessmenf, within fifteen days from the date of re-assessment of the
bill of entry orthe shipping bill, as the case may be.

Explanation.- For the removal of doubts, it is hereby declared that in cases where
an importer has entered any impofted goods under section 46 or an exporter has
entered any expotl goods under section 50 before the date on which the Finance
Bill, 2011 receives the assenl of the President, such imported goods or export
goods shall continue to be govemed by the provisions of section 17 as it stood
immediately before the date on which such assenf is received.

n) Section 46 (4) of the Cusfoms Act, 1962 reads asi

"The impofier while presenting a Bill of Entry, shall make and subscribe to a
declaration as to the truth of the contents of such bill of entry and shall, in
support of such declaration, produce to the proper officer the invoice, if any,
relating to the imported goods... ...."

o) Sectron 111 (o) of the Customs Act, 1962 -

"111. Confiscation of improperly impofted goods, etc. -_

The following goods brought from a place outside lndia shall be liable to
confiscation: -
(o) any goods exempted, subject to any condition, from duty or any prohibition in
respect of the import thereof under this Act or any other law for the time being in
force, in respect of which the condition is not observed unless the non-
observance of the condition was sanctioned by the proper officer;"

p) Further section 112 of the Customs Act, 1962 provides for penal action and
i nte r- a I i a sti p u I ate s : -

Any person shall be liable to penalty for improper importation of goods,-
(a) who, in relation to any goods, does or omits to do any act which act or
omisslon would render such goods liable to confiscation under section 1 1 1 , or
abets the doing or omission of such an act, ...........

c) Secfion 114A of the Cusfoms Act provides that:-

Where the duty has not been levied or has been short-levied or the interest has
not been charged or paid or has been part paid or the duty or interest has been
erroneously refunded by reason of collusion or any wilful mis-statement or
suppresslon of facts, the person who is liable to pay the duty or interest, as the
case may be, as determined under sub-secfion (8) of section 28 shall also be
liable to pay a penalty equal to the duty or interest so determined.

r) Section 124 ef the Customs Act, 1962 inter alia stipurates .'-

No order confiscating any goods or imposing any penalty on any person shall be
made under this Chapter unless the owner of the goods or such person

(a) is given a notice in writing with the pior approval of the officer o,r customs
not below the rank of an Assrstant Commissioner of Customs, informing him of
the grounds on which it is proposed to confiscate the goods or to impose a
penalty;

(b) is given an opportunity of making a representation in writing within such
reasonable time as may be specified in the notice against the grounds of
confiscation or imposition of penalty mentioned therein; and

(c) is given a reasonable opportunity of being heard in the matter
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DISCUSSION OF PROVISIONS OF LAW

D-1 lmposition of two conditions for availing the IGST exemption in terms of
Notification No. 7 9 12017 -Cus dated 1 3 -1 O-2017 : -

5. Whereas Advance Authorizations are issued by the Directorate General of
Foreign Trade (DGFT) to importers for import of various raw materials without payment
of Customs Duty and the said export promotional scheme is governed by Chapter 4 of
the Foreign Trade Policy (2015-20), applicable for the subject case and corresponding
Chapter4 of the Hand Book of Procedures (2015-20). Priorto GST regime, in terms of
the provisions of Para 4.14 of the prevailing Foreign Trade Policy (2015-20), the
importer was allowed to enjoy benefit of exemption in respect of Basic Customs Duty as
well as Additional Customs.Duties, Anti-dumping duty and Safeguard Duty, while
importing such input materials under Advance Authorizations.

5.1 With the introduction of GST w.e.f. 01 .01 .2017, Additional Customs Duties (CVD
& SAD) were subsumed into the newly introduced lntegrated Goods and Service Tax
(IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST was
made payable instead of such Additional Duties of Customs. Accordingly, Notification
No. 2612017-Customs dated 29.6.20'17, was issued to give effect to the changes
introduced in the GST regime in respect of imports under Advance
Authorization. lt was a conscious decision to impose IGST at the time of import,
however, at the same time, importers were allowed to either take credit of such
IGST for payments of Duty during supply to DTA, or to take refund of such IGST
amount within a specified period. The corresponding changes in the Policy were
brought through Trade Notice No.11/2018 dated 30.06.2017. lt is pertinent to
note here that while in pre-GST regime, blanket exemption was allowed in
respect of all Duties leviable when goods were being imported under Advance
Authorizations, contrary to that, in post-GST regime, for imports under Advance
Authorization, the importers were required to pay such IGST at the time of
imports and then they could get the credit of the same.

5.2 However, the Government of India decided to exempt imports under Advance
Authorizations from payment of IGST, by introduction of the Customs Notification No.
7912017 dated 1 3-1 0-2017. Such exemption from the payment of IGST was made
conditional The said Notification No.7912017 dated 13.10.2017, was issued with the
intent of incorporating certain changes/ amendment in the principal Customs
Notifications, which were issued for extending benefit of exemption to the goods when
imported under Advance Authorizations. The said Notification stated that the Central
Government, on being satisfied that it is necessary in the public interest so to do, made
the further amendments in each of the notifications of the Government of lndia in the
Ministry of Finance (Department of Revenue), specified in column (2) of the Table
below, in the manner as specified in the corresponding entry in column (3) of the said
Table. Only the relevant portion pertaining to the Customs Notification No.18/2015
dated 01-04-2015 is reproduced in Para 4(j) above, which may be referred to.

5.3 Therefore, by issuing the subject Notification No.79120'17-Cus dated 13.10.2017,
the Government of lndia amended Notification No.18/201S-Cus dated 01.04.2015, and
extended exemption from the payment of IGST at the time of import of input materials
under Advance Authorizations. But such exemption was conditional and one of the
condition was that such exemption can only be extended so long as exports made
under the Advance Authorization are physical exports in nature and the other being the
condition that to avail such benefit one has to follow the pre-import condition.

5.4 The Director General of Foreign Trade, issued Notification No. 33/2015-20 dated
13.10.2017, which amended the provision of Para 4.14 of the Foreign Trade Policy
(2015-20), to incorporate the exemption from IGST, subject to compliance of the
pre-import and physical export conditions. lt is pertinent to mention, that the
principal Customs Notification No.'18/201S-Cus was amended by the Notification No.
7912017-Cus dated 13.10.2017, in tandem with the changed Policy by integrating the
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same provisions for proper implementation of the provisions of the Foreign Trade Policy
(2015-20).

5.5 Therefore, conscious legislative intent is apparent by the changes made in the
Foreign Trade Policy (2015-20) and corresponding changes in the relevant Customs
Notifications that to avail the benefit of exemption in respect of lntegrated Goods and
Service Tax (IGST) one would be required to comply with the following two conditions: -

i) All exports under the Advance Authorization should be physical exports,
therefore, barring any deemed export from being considered towards
discharge of export obligation;

ii) Pre-import condition has to be followed, which requires materials to be
imported first and then be used for manufacture of the finished goods,
which could in turn be exported for discharge of EO;

D-2 Physical Export condition in relation to the Foreign Trade Policy
12015-20) and the Notification No. 79/2017-Cus dated 13-10-2017, and whether it
was followed by the Noticee

6.1 Whereas the concept of physical export is derived from Para 4.05(c) and Para
9.20 of the Foreign Trade Policy (2015-20) read with section 2(e) of the Foreign Trade
(DR) Act, 1992. Para 9.20 of the Policy refers to section 2(e) of the Foreign Trade (DR)
Act, 1992, which defines 'Export' as follows:-

(e)'import' and 'export" means respectively binging into, or taking out of, lndia any
goods by land, sea or aiq

Therefore, primarily, export involves taking out goods out of lndia, however, in Chapter
4 of the Policy, Para 4.05 defines premises under which Advance Authorizations could
be issued and states that -

(c) Advance Authorization shall be issued for:

(i) Physical expoti (including exporl to SEZ);
(ii) lntermediate supply; and/or
(iii) Supply of goods to the categories mentioned in paragraph 7.02 (b),
(c), (e), (0, @) and (h) of this FTP.
(iv) Supply of 'stores' on board of foreign going vessel / aircraft, subject
to condition that there is specific Standard lnput Output Norms in respect
of item supplied.

6.2 Therefore, the definition has been further extended in specific terms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being an event in
which goods are being taken out of lndia, are considered as Physical Exports.
However, other three categories defined under (c) (ii), (iii) & (iv) do not qualify as
physical exports. Supplies of intermediate goods are covered by Letter of lnvalidation,
whereas, supplies covered under Chapter 7 of the Policy are considered as Deemed
Exports. None of these supplies are eligible for being considered as physical exports.
Therefore, any category of supply, be it under letter of lnvalidation and/or to EOU
and/or under lnternational Competitive Bidding (lCB) and/or to Mega Power Projects,
other than actual exports to other country and supply to SEZ, cannot be considered as
Physical Exports for the purpose of Chapter 4 of the Foreign Trade Policy (2015-20).

6.3 This implies that to avail the benefit of exemption as extended through
amendment of Para 4.14 of the Policy by virtue of the DGFT Notification No. 33/20'15-
20 dated 13-10-2017, one has to ensure that the entire exports made under an
Advance Authorization towards discharge of EO are physical exports, ln case the entire
exports made, do not fall in the category of physical exports, the Advance Authorization
automatically sets disqualified for the purpose of exemption.
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D-3 Pre-import condition in relation to the Foreign Trade Policy (2015-201
and the Notification No. 79/2017-Cus dated 13-10-2017; Determination of whether
the goods imported under the impugned Advance Authorization comply with the
pre-import condition, and whether it was followed by the Noticee

7.2 The definition of pre-import directly flows from Para 4.03 of the Foreign Trade
Policy (2015-20)[erstwhile Para 4.1.3 of the Policy (2009-14)]. lt demands that
Advance Authorizations are issued for import of inputs, which are physically
incorporated in the export goods allowing legitimate wastage. This Para
specifically demands for such physical incorporation of imported materials in the
export goods. And the same is only possible, when imports are made prior to
export. Therefore, such Authorizations principally do have the pre-import
condition in-built, which is required to be followed, barring where otherwise use has
been allowed in terms of Para 4.27 of the Foreign Trade Policy (201 5-20)[erstwhile
Para 4 12 of the Policy (2009-14)1.

7.3 Advance Authorization are issued for import of duty-free materials first, which
would be used for the purpose of manufacture of export goods, which would be
exported out of lndia or be supplied under deemed export, if allowed by the Policy or
the Customs Notification. The very name Advance Authorization was coined with prefix
'Advance', which illustrates and indicates the basic purpose as aforesaid. Spirit of the
scheme is further understood, from the bare fact that while time allowed for import is 12
months (conditionally extendable by another six months) from the date of issue of the
Authorization, and time allowed for export is 18 months (conditionally extendable by 6
months twice) from the date of issue of the Authorization. The reason for the same was
the practical fact that conversion of input materials into finished goods ready for export,
takes considerable time depending upon the process of manufacture.

7.4 DGFT Notification No.31/2013 (RE-2013) dated 01-08-2013 was issued to
incorporate a new Para No. 4.1 .1 5 in the Foreign Trade Policy. The said Para is an
extension of the Para 4.1.3 lPara 4.03 of the Policy (2Q15-2001 and stipulated further
condition which clarified the ambit of the aforesaid Para 4.1.3 to the effect that the
inputs actually imported must be used in the export product.

7.5 Circular No, 3/2013 (RE-2013) dated 02-08-2013 was also issued by the Ministry
of Commerce in line with the aforesaid notification. The Circular reiterates that duty free
import of inputs under Duty Exemption/Remisslon Schemes under Chapter-4 of FTP
shall be guided by the Notification No. 31 issued on 1.8.2013.

7.6 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in force at
the time of issuance of the authorizations, and the aforesaid Notification along with the
Circular as mentioned above, makes it obvious, that benefit of exemption from
payment of Customs Duty is extended to the input materials subject to strict
condition, that such materials would be exclusively used in the manufacture of
export goods which would be ultimately exported' Therefore, the importer does not
have the liberty to utilize such duty-free materials otherwise, nor do they have freedom
to export goods manufactured out of something, which was not actually imported.

7.7 Therefore, such Authorizations principally do have the pre-import condition in-

built, which is required to be followed, barring where otheruise use has been allowed in

terms of Para 4.27 of the Foreign Trade Policy (2015-20) [erstwhile Para 4.12 of the
Policy (2009-'14)1. Para 4.27 ot the Hand Book of Procedures for the relevant period
allows exports/supplies in anticipation of an Authorization. This provision has been
made as an exception to meet the requirement in case of exigencies. However, the
importers/exporters have been availing the benefit of the said provision without
exception and the export goods are made out of domestically or otherwise procured
materials and the duty-free imported goods are used for purposes other than the

7.1 Whereas pre-import condition has been part of the Policy for long. ln terms of
Para 4.13 of the Policy, there are ce(ain goods for which pre-import condition was
made applicable through issuance of DGFT Notification way before the notification
dated 13-10-2017 came into being.



manufacture of the export goods. However, Para 4.27 (dl has barred such benefit of
export in anticipation of Authorization for the inputs with pre-import condition.

7 .8 Specific provision under the said Para 4.27 (d) was made, which states that -
(d) Exports/supplies made in anticipation of authorization shall not be
eligible for inputs with pre-import condition.

Therefore, whenever pre-import condition is applicable in respect of the goods to
be imported, the Advance Authorization holder does not have any liberty to export in
anticipation of Authorization. The moment input materials are subject to pre-import
condition, they become ineligible for export in anticipation of Authorization, by virtue of
the said provision of Para 4.27 (d).

7.9 The pre-import condition requires the imported materials to be used for the
manufacture of finished goods, which are in turn required to be exported towards
discharge of export obligation, and the same is only possible when the export happens
subsequent to the commencement of imports after allowing reasonable time to
manufacture finished goods out of the same. Therefore, when the law demands pre-
import condition on the input materials to be imported, goods cannot be exported in
anticipation of Advance Authorization. Provisions of Para 4.27 @l A (b), i.e export in
anticipation of Authorization and the pre-import condition on the input materials
are mutually exclusive and cannot go hand in hand.

8.1 Whereas it appears that Advance Authorization Scheme is not just another
scheme, where one is allowed to import goods duty free, for which the sole liability of
the beneficiary is to complete export obligation only by exporting goods mentioned in
the Authorization. lt is not a scheme that gives carte blanche to the importer, so far
as utilization of imported materials is concerned. Rather, barring a few
exceptions covered by the Policy and the Notification, it requires such duty-free
imported materials to be used specifically for the purpose of manufacture of
export goods. As discussed above, the scheme requires physical incorporation of the
imported materials in the export goods after allowing normal wastage. Export goods are
required to be manufactured out of the very materials which have been imported duty
free. The law does not permit replenishment. The High Court of Allahabad in the case
oI Dharampur Sugar Mill reported in 2015 (321) ELT 0565 (All.) has observed that:-

"From the records we find that the impod authorization requires the
physical incorporation of the imported input in export product after
allowing normal wastage, reference clause 4.1.3. ln the instant case, the
assessee has hopelessly failed to estab/ish the physical incorporation of the
imported input in the exporled sugar. The Assessrng Authority and the Tribunal
appears to be correct in recording a finding that the appellant has violated the
provisions of Customs Act, in exporting sugar without there being any 'Exporl
Re/ease Order' in the facts of this case."

8.2 The Hon'ble Supreme Court in the case of Pennar lndustries reported in TIOL-
20154162)-SC-CUS has held that :-

"lt would mean that not only the raw mateial impofted (in respect of which
exemption from duty is sought) rs to be utilized in the manner mentioned,
namely, for manufacture of specified products by the imporlerlassessee llse/l
this very material has to be utilized in discharge of exporl obligation. lt, thus,
becomes abundantly clear that as per this Notification, in order to avail the
exemption from import duty, it is necessary to make export of the product
manufactured from that very raw material which is imported. This condition
is admittedly not fulfilled by fhe assessee as there is no expori of the goods from
the raw material so utilized. lnstead, expoft is of the product manufactured from
other material, that too through third party. Therefore, in strict sense, the
mandate of the said Notification has not been fulfilled by fhe assessee. "
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8.3 The High Court of Jtrladras (Madurai Bench) in the case of M/s Vedanta Ltd on
the issue under consideration held that:-

"pre-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

8.4 Conditions No. (v) & (vi) of the Notification No.18/201S-Cus dated 01-04-
2015, prescribe the modalities to be followed for import of duty-free goods under
Advance Authorization, in cases, where export obligation is discharged in full, before
the commencement of imports. This is to ensure that the importer does not enjoy the
benefit of duty exemption on raw materials twice for the same export. lt is but natural
that in such a situation the importer would have used domestically procured materials
for the purpose of manufacture of goods that have been exported and on which
required duties would have been paid and credit of the same would also have been
availed by the importer. The importer has in this kind of situation, two options in terms of
the above notification:

8.4.1 The first option is elucidated in condition No. (v) of the notification, which is as
under-

"(v) that in respect of impofts made after the discharge of expotl obligation in
full, if facility under rule 18 (rebate of duty paid on materials used in the
manufacture of resultant product) or sub-rule (2) of rule 19 of the Central Excise
Rules, 2002 or of CENVAT Credit under CENVAT Credit Rules, 2004 has been
availed, then the impofter shall, at the time of clearance of the impoded materials
furnish a bond to the Deputy Commissioner of Customs or Asslstanl
Commissioner of Customs, as the case may be, binding himself, to use the
imported materials rn his factory or in the factory of his suppofting manufacturer for
the manufacture of dutiable goods and to submit a certificate, from the
jurisdictional Central Excise officer or from a specified chartered accountant within
six months from the date of clearance of the said materials, that the imported
mateials have been so used

Provided that if the importer pays additional duty of cusfoms leviable on the
impofted materials but for the exemption contained herein, then the imporled
mateials may be cleared without furnishing a bond specified in this condition and
the additional duty of customs so pard shall be eligible for availing CENVAT Credit
under the CENVAT Credit Rules, 2004;"

8.4.2 The second option is similarly elaborated in condition no. (vi) of the notificatioh,
as under-

"(v0 that in respect of imports made after the discharge of expoft obligation in
full, and if facility under rule 18 (ebate of duty paid on materials used in the
manufacture of resultant product) or sub-rule (2) of rule 19 of the Central Excise
Rules, 2002 or of CENVAT credit under CENVAT Credit Rules, 2004 has not been
availed and the importer furnishes proof to this effect to the satisfaction of the
Deputy Commrssloner of Customs or fhe Assrslant Commissioner of Customs as
the case may be, then the imported materials may be cleared without fumishing a
bond specified in condition (v);"

8.5 The purpose of the above conditions in the erstwhile Notification is to ensure that
if domestically procured inputs have been used for manufacture of the exported goods
and the inputs are imported d uty-free after the exports, then the benefit of "zero-rating"
of exports is not availed by the exporter twice.
8,6 Thus, insertion of such conditions in the Notification is indicative of legislative
intent of keeping check on possible misuse of the scheme. However, ensuring
compliance of these two conditions is not easy, on the other hand, such conditions are
vulnerable to be mis-used and have the inherent danger to pave way for'rent-seeking'.
Therefore, to plug the loop-hole, and to facilitate & streamtine the implementation
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of the export incentive scheme, in the post-GST scenario the concept of "Pre-
lmport" and "Physical Export" was introduced in the subject Notification. This is
also in keeping with the philosophy of GST legislation to remove as many conditional
exemptions as possible and instead provide for zero-rating of exports through the
option of taking credit of the IGST duties paid on the imported inputs, at the time of
processing of the said inputs.

8.7 lt is the duty of an importer seeking benefits of exemption extended by Customs
Notifications issued by the Government of lndia/ Ministry of Finance, to comply with the
conditions imposed in the notification, which determines, whether or not one becomes
eligible for the exemption. Exemption from payment of duty is not a matter of right,
if the same comes with conditions which are required to be complied with. lt is a
pre-requisite that only if such conditions are followed, that one becomes eligible
for such benefit. As discussed above, such conditions have been brought in with
the objective of facilitating zero-rating of exports with minimal compliance and
maximum facilitation.

9.1 IGST benefit is available against Advance Authorizations subject to observance
of pre-import condition in terms of the condition of the Para 4.14 of the Foreign Trade
Policy (2015-20) & also the conditions of the newly inserted condition (xii) of Customs
Notification No. 18i2015 dated 01-04-2015 as added by Notification No.79/2017-Cus
dated 13-10-2017. Such pre-import condition requires goods to be imported prior to
commencement of exports to ensure manufacturing of finished goods made out of the
duty-free inputs so imported. These finished goods are then to be exported under the
very Advance Authorization towards discharge of export obligation, As per the
provisions of Para 4.03 of the Foreign Trade Policy (2015-20), physical incorporation of
the imported materials in the export goods is obligatory, and the same is feasible only
when the imports precedes export.

9.2 The following tests enables one to determine whether the pre-import condition in
respect of the duty-free imported goods have been satisfied or not:

i) lf the importer fulfils a part or complete export obligation, in respect of an
Advance Authorization, even before commencement of any import under the
subject Advance Authorization, it is implied that such imported materials
have not gone into production of goods that have been exported, by which
the export obligation has been discharged. Therefore, pre-import condition is
violated.

ii) Even if the date of the first Bill of Entry under which goods have been imported
under an Authorization is prior to the date of the first Shipping Bill through which
exports have been made, indicating exports happened subsequent to import,
but if documentary evidences establish that the consignments, so imported,
were received at a later stage in the factory after the commencement of
exports, then the goods exported under the Advance Authorization could not
have been manufactured out of the duty free imported goods. This aspect can
be verified from the date of the Goods Receipt Note (GRN), which establishes
the actual date on which materials are received in the factory. Therefore, in
absence of the imported materials, it is implied that the export goods were
manufactured out of raw materials, which were not imported under the subject
Advance Authorization. Therefore, pre-import condition is violated.

iii) ln cases, where multiple input items are allowed to be imported under an
Advance Authorization, and out of a set of import items, only a few are imported
prior to commencement of export. This implies that in the production of the
export goods, except for the item already imported, the importer had to utilize
materials other than the duty-free materials imported under the subject Advance
Authorization. The other input materials are imported subsequently, which do
not and could not have gone into production of the finished goods
exported under the said Advance Authorization. Therefore, pre-import
condition is violated.
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iv) ln some cases, preliminary imports are made prior to export. Subsequently,
exports are effected on a scale which is not commensurate with the imports
already made. lf the quantum of exports made is more than the corresponding
imports made during that period, then it indicates that materials used for
manufacture of the export goods were procured otherwise. Rest of the imports
are made later which never go into production of the goods exported under the
subject Advance Authorization. lt is then implied that the imported materials
have not been utilized in entirety for manufacture of the export goods, and
therefore, pre-import condition is violated.

D4 Whether the Advance Authorizations issued prior to 13-10-2017 should
come under purview of investigation

10,1 lt is but natural that the Advance Authorizations which were issued prior to '13-

10-2017, would not and could not contain condition written on the body of the
Authorization, that one has to fulfil pre-import condition, for the bare fact that no such
pre-import condition was specifically incorporated in the parent notification 1812015
dated 01-04-2015. The said condition was inserted by the Notification No. 79i2017-Cus
dated 13-10-2017, by amending the principal Customs Notification. Therefore, for the
Advance Authorizations issued prior to 13-10-2017 , logically there was no obligation to
comply with the pre-import condition. At the same time, there was no exemption from
the IGST either during that period. Notifications are published in the public domain, and
every individual affected by it is aware of what benefit it extends and in return, what
conditions are required to be complied with. To avail such benefits extended by the
Notification, one is duty bound to observe the formalities and/or comply with the
conditions imposed in the Notification.

10.2 While issuing the subject Notification, the Government of lndia instead of
imposing a condition that such benefit would be made available for Advance
Authorizations issued on and after the date of issuance of the Notification, kept the
doors wide open for those, who obtained such Advance Authorization in the past too,
subject to conditions that such Authorizations are valid for import, and pre-import and
physical export conditions have also been followed in respect of those Advance
Authorizations. Therefore, instead of narrowing down the benefit to the importers, in
reality, it extended benefit to many Advance Authorizations, which could have been out
of ambit of the Notification, had the date of issue been made the basic criterion for
determination of availment of benefit. Further, the Notification did not bring into
existence any new addltional restriction, rather it introduced new set of exemption,
which was not available prior to issue of the said Notification. However, as always,
such exemptions were made conditional. Even the parent Notification, did not
offer carte blanche to the importers to enjoy benefit of exemption, as it also had
set of conditions, which were required to be fulfilled to avail such exemption. As such,
an act of the Government is in the interest of the public at large and instead of confining
such benefits for the Advance Authorizations issued after 13-1 0-201 7, the option was
left open, even for the Authorizations, which were issued prior to the issuance of the
said Notification. The Notification never demanded that the previously issued
Authorizations have to be pre-import compliant, but definitely, it made it
compulsory that benefit of exemption from IGST can be extended to the old
Advance Authorizations too, so long, the same are pre-import compliant. The
importers did have the option to pay IGST and avail other benefit, as they were
doing prior to introduction of the said Notification without following pre-import
condition. The moment they opted for IGST exemption, despite being an Advance
Authorization issued prior lo 13-10-2017, it was necessary for the importer to ensure
that pre-imporUphysical export conditions have been fully satisfied in respect of the
Advance Authorization under which they intended to import availing exemption.

10.3 Therefore, it is not a matter of concern whether an Advance Authorization was
issued prior to or after 13-10-2017, to ascertain whether the same is entitled for benefit
of exemption from IGST, the Advance Authorization should pass the test of complying
with both the pre-import and physical export conditions.
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D-5 Whether the Advance Authorizations can be compartmentalized to make it
partly compliant to pre-imporU physical export and partly otherwise.

11.1 Advance Authorization Scheme has always been Advance Authorization specific.
The goods to be imported/exported, quantity of goods required to be imported/exported,
value of the goods to be imported/exported, number of items to be allowed to be
imported/exported, everything is determined in respect of the Advance Authorization
issued. Advance Authorization specific benefits are extended irrespective of the fact
whether the importer chooses to import the whole materials at one go or in piece meal.
Therefore, such benefit and/or liabilities are not Bills of Entry specific. Present or the
erstwhile Policy has never had any provision for issuance of Advance Authorizations,
compartmentalizing it into multiple sections, part of which may be compliant with a
particular set of conditions and another part compliant with a different set of conditions.
Agreeing to the claim of considering part of the imports in compliance with pre-import
condition, when it is admitted by the importer that pre-import condition has been
violated in respect of an Advance Authorization, would require the Policy to create a
new provision, to accommodate such diverse set of conditions in a single Authorization.
Neither the present set of Policy nor the Customs Notification has any provision to
consider imports under an Advance Authorization by hypothetically bifurcating it into an
Authorization, simultaneously compliant to different set of conditions. As of now, the
Advance Authorizations are embedded with a particular set of conditions only. An
Authorization can be issued either with pre-import condition or without it. Law doesn't
permit splitting it into two imaginary set of Authorizations, for which requirement
of compliances are different.

11.2 Allowing exemption for part compliance is not reflective in the Legislative
intent, For proportional payment of Customs Duty in case of partial fulfilment of Export
Obligation, specific provisions have been made in the Policy, which, in turn has been
incorporated in the Customs Notification. No such provision has been made in respect
of imports w.r.t Advance Authorizations with "pre-import and physical exports"
conditions. ln absence of the same, compliance is required in respect of the
Authorization as a whole. ln other words, if there are multiple shipments of import &
multiple shipments of export, then so long as there are some shipments in respect of
which Duty-free imports have taken place later & exports corresponding to the same
have been done before, then, the pre-import condition stipulated in the IGST exemption
Notification gets violated. Once that happens, then even if there are some
shipments corresponding to which imports have taken place first & exports made
out of the same thereafter, the IGST exemption would not be available, as the
benefits of exemption applies to the license as a whole. Once an Advance
Authorization has been defaulted, there is no provision to consider such default in
proportion to the offence committed.

11.3 Para 4.49 of the Hand Book of Procedures (2015-20), Volume-|, demands
that if export obligation is not fulfilled both in terms of quantity and value, the
Authorization holder shall, for the regularization, pay to Customs Authorities,
Customs Duty on unutilized value of imported/ indigenously procured material
along with interest as notified; which implies that the Authorization holder is legally
duty bound to pay the proportionate amount of Customs Duty corresponding to the
unfulfilled export obligation. Customs Notification too, incorporat'es the same
provision.

11.4 Para 5.14 (c ) of the Hand Book of Procedures, Volume-|, (2015-20) tn respect
of EPCG Scheme stipulates that where export obligation of any particular block of years
is not fulfilled in terms of the above proportions, except in such cases where the export
obligation prescribed for a particular block of years is extended by the Regional
Authority, such Authorization holder shall, within 3 months from the expiry of the block of
years, pay as duties of Customs, an amount that is proportionate to the unfulfilled
portion of the export obligation vis-a-vis the total export obligation. ln addition to the
Customs Duty computable, interest on the same is payable. Customs Notification too,
incorporates the same provision.
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11.5 Thus. in both the cases, Advance Authorization under Chapter 4 & EPCG under
Chapter 5 of the HBPvl, the statutory provisions have been made for payment of Duty in
proportion to the unfulfilled Export Obligation. This made room for part compliance and
has offered for remedial measures. The same provisions have been duly incorporated in
the corresponding Customs Notifications.

11.6 Contrary to the above provisions, in the case of imports under Advance
Authorisation with pre-import and physical export conditions for the purposes of availing
IGST exemptions, both the Policy as well as the Customs Notifications are silent on
splitting of an Advance Authorisation. This clearly indicates that the legislative
intent is totally different in so far as exemption from IGST is concerned. lt has not
come with a rider allowing part compliance. Therefore, once vitiated, the IGST
exemption would not be applicable on entire imports made under the Authorisation.

D-6 Violations in respect of the Foreign Trade Policy (20'15-20) and the
condition of the Notification No. 79/2017-Cus'dated 13-10-2017 in respect of the
imports made by the importer: -

12.1 Customs Notification No.7912017 dated 13-10-2017 was issued extending
benefit of exemption of IGST (lntegrated Goods & Service Tax), on the input raw
materials, when imported under Advance Authorizations. The original Customs
Notifications No.1Bl2015 dated 01-04-2015 that governs imports under Advance
Authorizations has been suitably amended to incorporate such additional benefit to the
importers, by introduction of the said notification. lt was of course specifically mentioned
in the said notification that "the exemption from lntegrated Tax and the Goods and
Services Tax Compensation Cess leviable thereon under sub-section (7) and sub-
section (9) of Section 3 of the said Customs Tariff Act shall be subject to pre-import
condition". Therefore, for the purpose of availing the benefit of exemption from
payment of IGST, one is required to comply with the Pre-import condition. Pre-import
condition demands that the entire materials imported under Advance Authorizations
should be utilized exclusively for the purpose of manufacture of finished goods, which
would be exported out of lndia. Therefore, if the goods are exported before
commencement of import or even after commencement of exports, by
manufacturing such materials out of raw materials which were not imported
under the respective Advance Authorization, the Pre-import condition is violated.

12.2 DGFT Notification No. 33/2015-20 dated 13-10-2017 amended Para 4.14 of the
Foreign Trade Policy (2015-20). lt has been clearly stated in the said Para 4.14 oI tie
Policy that:

" imports under Advance Authorisation for physical exports are also exempt
from whole of the lntegrated Tax and Compensation Cess leviable under sub-
section (7) and sub-section (9) respectively, of section 3 of the Customs Tariff
Act, 1975 (51 of 1975), as may be provided in the notification issued by
Depaftment of Revenue, and such imports shall be subject to pre-import
condition."

Basically, the said Notification brought the same changes in the Policy, which have
been incorporated in the Customs Notification by the aforementioned amendment.

12.3 For the purpose of availing the benefit of exemption from payment of IGST in
terms of Para 4.14 of the Foreign Trade Policy \2015-20) and the corresponding
Customs Notification No.79/2017-Cus dated 13-10-2017, it is obligatory to comply wilh
the Pre-import as well as physical export conditions. Therefore, if for reasons as
elaborated in section D-3 above, the duty-free materials are not subjected to the
process of manufacture of finished goods, which are in turn exported under the subject
Advance Authorization, condition of pre-import gets violated.

12.4 Conjoint provisions of the Foreign Trade Policy and the subject Customs
Notifications, clearly mandate that only imports under pre-import condition would be
allowed the benefit of such exemption subject to physical exports. Therefore, no such
exemption can be availed, in respect of the Advance Authorizations, against



which exports have already been made before commencement of import or where
the goods are supplied under deemed exports. The importer failed to comply with
the aforementioned conditions.

D-7 Whether pre-import condition is applicable only in respect of goods/items
mentioned in Appendix-4J of the Foreign Trade Policy 12015-201;

13.1 Para 4.13 (i) of the Foreign Trade Policy stipulates that:-

"DGFT may, by Notification, impose pre-impoft condition for inputs under this
Chapter."

The said Para clearly left open, the scope of imposing pre-import condition on
any goods which could have been covered by the said Chapter 4 of the Policy.
Therefore, imposing such condition across board for all goods imported under Advance
Authorization was well within the competence and authority of the Policy makers. The
only condition was to issue a Notification before imposition of such pre-import condition.
ln the present case, DGFT has issued the Notification No 33/2015-20, which fulfills the
requirement of the said provision of law.

13.3 Therefore, the question of specific mention of a particular set of items does not
arise. lt is impracticable and impossible to issue a Notification mentioning all possible
goods, which could be imported under Advance Authorization, to bring them within the
ambit of pre-import condition. Much simpler and conventional way to cover goods
across board is to issue notification in general, without any negative list. The
DGFT authority has done the same, and issued the subject Notification No. 33/2015-20
dated 1 3-10-2017, which without any shadow of doubt covers all goods including the
one being imported by the Noticee. The importer has mis-interpreted the scope of Para
4.13 of the Foreign Trade Policy, and made an attempt to confine the scope of the said
Para to infer that the goods imported by them are not covered by the said Para.
However, such an inference is not in consonance with the Policy in vogue.

13.4 lnterpretation that the reference to "inputs with pre-import condition" in the
Foreign Trade Policy and Hand Book of Procedures should be construed to mean only
those inputs which have been notified under Appendix-4J also appears to be distorted,
misleading and contrary to the spirit of the Policy. Para 4.13 states that "DGFT may, by
Notification, impose pre-import condition for inputs...". The term 'lnputs' has been used
in general without confining its'scope to the set of limited items covered by Appendix-
4J. As discussed below, the purpose of Appendix-4J is to specify export obligation
period of a few inputs, for which pre-import condition has also been imposed. But
that does not mean, the item has to be specified in Appendix-4J, for being considered
as inputs having pre-import condition imposed. The basic requirement of the Para is to
issue a notification under Foreign Trade Policy, declaring goods on which such pre-
import condition is imposed. Such requirement was fulfilled by the Policy makers and
DGFT Notification No. 3312015-20 dated 13-10-2017, was issued accordingly. The
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13.2 Para 4.13 of the Foreign Trade Policy stipulates that to impose pre-import
condition, the Directorate General of Foreign Trade is required to issue Notification for
that purpose. The DGFT has followed the said principle and accordingly issued
Notification No.33/20'15-20 dated 13-'10-2017. The said notification is general in nature
and does not exclude any goods from the purview of the same. Only condition that is
imposed that for one and all goods is that pre-import condition has to be followed in
case the importer wants to avail the benefit of IGST exemption. ln absence of any
specific negative list containing specific mention of set of goods, which may not be
covered by the said provision, it has been ensured that all goods are covered by the
said Notification, provided that the importer intends to avail exemption of IGST. lt is a
common practice and understanding that in case of general provision, the same
is applicable to one and all except those covered by a specific clause in the form
of negative list. lt is neither practicable nor possible to specify each and every
single item on earth for the purpose. ln absence of any such negative list offered
by the said notification, such pre-import condition becomes applicable for all
goods to be imported.



Notification, by not incorporating any negative list or exclusion clause, made it clear that
any inputs imported under Advance Authorization, would require compliance to the pre-
import condition in case the importer wants to avail benefit of IGST exemption.
Appendix-4J has nothing to do with it.

13.5 The Authorized Representative of the Noticee appears to have erred in
understanding the purpose of Appendix 4J. Appendix 4J issued in tandem with the
provision of Para 4.22 of the Foreign Trade Policy during the material period
(presently under Para 4.42 ol the Hand Book of Procedures), which provides for export
obligation period in respect of various goods allowed to be imported. While, Para 4.22 is
the general provision, that specifies 18 months as the export obligation period in
general, the said Para, also provides that such export obligation period would be
different for a set of goods as mentioned in Appendix4J. Therefore, Appendix-4J has
been placed in the Policy as a part ol Para 4.22 of the Policy and not as part of Para
4.13. Secondly, Appendix-4J is basically a negative list for the purpose of Para 4.22,
which specifies a set of goods for which export obligation period is different from the
general provision of Para 4.22. ln addition to that in respect of those items additional
condition has also been imposed that pre-import condition has to be followed.

13.6 From the heading of the said Appendix-4J, which states that "Export Obligation
Period for Specified lnputs......" it clearly refers to Para 4.22 of the Foreign Trade
Policy / Para 4.42 of lhe Hand Book of Procedures, it becomes clear that the purpose
of the same is to define Export Obligation period of specified goods. Simply,
because Appendix 4J demands for compliance of pre-import condition, does not mean
that the same becomes the list meant for goods for which pre-import condition is
applicable. Therefore, emphasizing on the fact that the goods imported by them are not
covered by the Appendix 4J, and therefore, are beyond the purview of the subject
Notification is incorrect and baseless.

D-8 Violations of the provisions of the Customs Act, 1962:-

14.1 ln terms of Section 46 of the Customs Act, 1962, while presenting the Bills of
Entry before the Customs Authority for clearance of the imported goods, it was the duty
of the Noticee to declare whether or not they complied with the conditions of pre-import
and/or physical export in respect of the Advance Authorizations under which imports
were being made availing benefit of IGST exemption. The law demands true facts to be
declared by the Noticee. lt was the duty of the Noticee to pronounce that the said pre-
import and/or physical exports conditions could not be followed in respect of the subject
Advance Authorization. As the Noticee has been working under the regime of self-
assessment, where they have been given liberty to determine every aspect of an
imported consignment from classification to declaration of value of the goods, it was the
sole responsibility of the Noticee to place correct facts and figures before the Assessing
Authority. ln the present case, the Noticee had full knowledge of the fact that they did
not follow the pre-import condition in respect of the impugned Advance Authorizations
but they preferred suppressing the fact from the Customs Authority for claiming benefit
of exemption of IGST. lnstead of disclosing such facts of not having complied with pre-
imporUphysical export condition, they decided to file Bills of Entry under cover of such
Advance Authorizations availing benefit of exemption from IGST despite having failed to
comply with the requirements of law and went on to incorrectly avail the benefit of
exemption of Notification No. 79/2017-Cus dated 13-10-2017 . This has therefore,
resulted in violation of Section 46 of the Customs Act, 1962, and therefore, attracts the
provision of demand of Duty in terms of Section 28(4) of the Act ibid.

14.2 The Noticee failed to comply with the conditions laid down under the relevant
Customs Notification as well as the DGFT Notification and the provisions of the Foreign
Trade Policy (2015-20), as would be evident from the discussions above and availed
benefit of exemption by suppressing the materials facts from the Customs Authority.
The Noticee did not co-operate with the investigations, in as much as despite being
asked to furnish details of all the imports and exports corresponding to all the Advance
Authorizations issued to them, they failed to furnish such documents. Despite being
summoned and issued with letters for submission of records and documents. the
Noticee left no stone unturned to thwart the investiqation. They declined outright to



appear and also to provide with documents on one plea or other- Even after the
judgment of the High Court of Gujarat was stayed by the Hon'ble Supreme Court, the
Noticee was still in complete denial and did not co-operate with the investigating
agency by withholding all records and documents. This further indicates an intent
to suppress the materials facts hindering in completion of the investigation.
Therefore, the amount of IGST not paid, is recoverable under Section 28(4) of the
Customs Act, 1962 along with interest.

'14.3 With the introduction of self-assessment under the Customs Act, more faith is
bestowed on the importer, as the practice of routine assessment, concurrent audit and
examination has been dispensed with and the importers have been assigned with the
responsibility of assessing their own goods under Section 17 of the Customs Act, 1 962.
As a part of self-assessment by the Noticee, it was duty of the Noticee to present
correct facts and declare to the Customs Authority about their inability to comply with
the conditions laid down in the Customs Notification, while seeking benefit of exemption
under Notification No. 79l20't7-Cus dated 13-10-2017. However, contrary to this, they
availed benefit of the subject Notification for the subject goods, without complying with
the conditions laid down in the exemption Notification in violation of Section 17 of the
Customs Act, 1962. Despite having known that they did not follow the pre-import
condition in respect of the impugned Advance Authorizations, the Noticee
deliberately availed the benefit of exemption and suppressed the fact of not
complying with such condition from the Customs Authority for pecuniary benefit.
Amount of Customs Duty attributable to such benefit availed in the form of exemption of
IGST, is therefore, recoverable from them under Section 28(4) ot the Customs Act,
1962.

14.4 The Noticee failed to comply with the pre-import condition of the Notification and
imported goods Duty free by availing benefit of the same without observing condition,
which they were duty bound to comply. This has led to contravention of the provisions
of the Notification No. 7912017-Cus dated 13-10-2017, and the Foreign Trade Policy
(2015-20), which rendered the goods liable to confiscation under Section 1 I 1(o) of the
Customs Act, 1962.

14.5 Section 114A of the Customs Act, 1962, stipulates that where the Duty has not
been levied or has been short-levied by reason of collusion or any willful mis-statement
or suppression of facts, the person who is liable to pay the Duty or interest, as the case
may be, as determined under sub-section (8) of Section 28 shall also be liable to pay a
penalty equal to the Duty or interest so determined. lt appears that the Noticee has
deliberately suppressed the fact of their failure to comply with the conditions of pre-
imporVphysical export in respect of the impugned Advance Authorizations, which they
were well aware of at the time of commencement of import itself, from the Customs
Authority. Such an act of deliberation appears to have rendered them liable to penalty
under Section 1 14A of the Customs Act, 1 962.

14.6 Section 124 of lhe Customs Act, 1962, states that no order confiscating any
goods or imposing any penalty on any person shall be made unless the owner of the
goods or such person:

(a) is given a notice in witing with the prior approval of the officer of Customs not
below the rank of an Assistanf Commissioner of Customs, informing him of the
grounds on which it is proposed to confiscate the goods or to impose a penalty;
(b) is given an opportunity of making a representation in writing within such
reasonable time as may be specified in the notice against the grounds of
confiscation or imposition of penalty mentioned therein; and
(c) is given a reasonable oppoftunity of being heard in the matter;

14.7 Therefore, while Section 28 gives authority to recover Customs Duty, short paid
or not-paid, and Section 1 1 1 (o) of the Act, hold goods liable for confiscation in case
such goods are imported by availing benefit of an exemption Notification and the
importer fails to comply with and/or observe conditions laid down in the Notification.
Section 124 & Section 28 of the Customs Act, 1962, authorize the proper Officer to
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issue Show Cause Notice for confiscation of the goods, recovery of Customs Duty and
imposition of penalty in terms of Section 1144 & 112(a) of the Customs Act, 1962.

15. Now therefore, M/s Singhal lndustries Pvt. Ltd, having their registered office at
Block No. 1547, Behind Mukat Pipes, Khatraj-Kalol Road, Moti Bhoyan, Gandhinagar,
Gujarat- 382721 , are hereby called upon to Show Cause to the Commissioner of
Customs, Customs House, Near All lndia Radio, Navrangpura, Ahmedabad, GuJara!
380009, within 30 days of receipt of this Notice issued as to why:-

a) Duty of Customs amounting to Rs 2,97,38,003/- (Rupees Two Crores Ninety
Seven Lakhs Thirty Eight Thousand and Three only) in the form of IGST saved
in course of imports of the goods through Hazira Port and ICD Sabarmati under
the subject Advance Authorizations and the corresponding Bills of Entry as
detailed above, in respect of which benefit of exemption under Customs
Notification No.'18/2015 dated 01-04-20'15, as amended by Notification No.
7912017-Cus, dated 13-10-2017, was incorrectly availed, without complying with
the obligatory pre-import condition as stipulated in the said Notification, and also
for contravening provisions of Para 4.14 of the Foreign Trade Policy (2015-20),
by resorting to deliberate suppression of the fact of such non-compliance from the
Customs Authority, should not be demanded and recovered from them under
Section 28(41 ol the Customs Act, 1962 read with the provisions of Section
1a3(3) of the Customs Act, 1962 which provides for recovery of the Customs
Duty and interest thereupon by way of enforcement of the Bonds executed by
them at the time of import;

b) Subject goods, having assessable value of Rs 16,52,11,129/- (Sixteen Crores
Fifty Two Lakhs, Eleven Thousand, One Hundred and Twenty Nine only)
imported through Hazira Port & ICD Sabarmati under the subject Advance
Authorizations should not be held liable for confiscation under Section 11 1(o) of
the Customs Act, 1962, for being imported availing incorrect exemption of IGST in
terms of the Notification No.18/2015 dated 01-04-2015, as amended by
Notification No.79/2017-Cus, dated 13-10-2017, without complying with obligatory
pre-import condition laid down under the said Notification;

c) lnterest should not be demanded and recovered under Section 28AA of the
Customs Act, 1962, from them on such Duty of Customs in the form of IGST,
benefit of exemption of which was incorrectly availed;

d) Penalty should not be imposed upon them under Section 114A of the Customs
Act, 1962, for improper importation of goods availing exemption of Notification and
without observance of the conditions set out in the notification, and also by
reasons of misrepresentation and suppression of facts as elaborated above
resulting in non-payment of Duty, which rendered the goods liable to confiscation
under Section 1 11(o) of the Customs Act, 1962, and also rendered Customs Duty
recoverable under Section 28(4) of the Customs Act, 1962;

e) Penalty should not be imposed upon them under Section 112(a) ol the Customs
Act, '1962, for improper importation of goods availing exemption under Notification
No. 1B/2015 dated 01-04-2015, as amended by Notification No.7912017-Cus,
dated 13-10-201 7, without observance of the pre-import and/or physical export
conditions set out in the Notification, resulting in non-payment of Customs Duty,
which rendered the goods liable to confiscation under Section 1 11(o) of the
Customs Act, 1962;

15. The Noticee are required to file a reply within thirty days from the receipt of this
Notice. They are also directed to produce, at the time of showing cause, all the
evidences upon which they intent to rely in support of their defense. lf no cause is
shown against the action proposed above within 30 days from the receipt of this Show
Cause Notice or if they do not appear before the Adjudicating Authority as and when the
case is posted for hearing, the case is liable to be decided ex-parte on the basis of facts
and evidences available on record.
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17. They are further advised to indicate in their written submissions as to whether
they desire to be heard in person before the case is adjudicated. lf no mention is made
about this in their written submission, it would be presumed that they do not desire to be
heard in person and the case would be liable to be adjudicated on the basis of material
evidences available on records.

18, The documents relied upon in the present Show Cause Notice are as listed at
An nexu re-A

19. This Notice is issued without prejudice to any other action that may be taken
against them under the provisions of the Customs Act, 1962 or under any other law for
the time being in force. The Department reserves its right to amend, modify or
supplement this Notice at any time on the basis of further evidence prior the
adjudication of the case.

(Lalit Pra ad
Commissioner

F. No. Vl I l/1 0-1 2/DR l-KZUICom mr. I O &N2021 -22 Date:16.08.2022

DIN:. 2022087 1 M N000000A0 D2

By Speed PosU E-mail

To

M/s Singhal lndustries Pvt. Ltd,
Block No. 1547, Behind Mukat Pipes,
Khatraj- Kalol Road, Moti Bhoyan,
Gandhinagar, Gujarat- 382721 ,

Copy to:-

1. The Pr. Additional Director General, DRl, Kolkata Zonal Unit, 8, Ho Chi-Minh
Sarani, Kolkata 700071

2. The Deputy/ Assistant Commissioner, Customs, Hazira.
3. The Deputy/Assistant Commissioner, Customs, ICD Khodiyar
4. The System Incharge, Customs, HQ, Ahmedabad for uploading on official

website of Customs Commissionerate, Ahmedabad.
5. Guard File
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Annexure A

List of relied upon documents

Sl. No. Description of Document RUD
No.

Remarks

1 Copies of 09 Advance Authorizations 1 Available with the
Noticee

2 Copies of first Bills of Entry in respect of 09
Advance Authorizations

2 --do--

Copies of first SB in respect of all AAs 3 --do--
4 Copies of 1 1 Nos. Bills of Entry 4 --do--
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